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What Happens to the
Tax Return After
It Is Filed?
Procedure Before the Bureau of Internal Revenue
and the Board of Tax Appeals
By R. P. HERTZOG*
Mid-Winter Legal Institute, Denver Bar Association,
Denver, Colorado, January 24, 1941
The Ides of March will soon be upon us again-this year with
increased fury. March 15th has become a significant date in the lives
of a vast number of the people of this country. Last year income tax
returns were filed by approximately 9,000,000 taxpayers. This year
that number will be substantially increased because of the lowered exemptions now in effect. Therefore, this is a particularly appropriate time
for the consideration of my subject of this afternoon. Those of you
who have, in the practice of your profession, specialized to some extent
in tax matters are no doubt familiar in a general way with what happens
to a tax return after it is filed, but I believe there is a lack of complete
understanding by a large number of lawyers, as well as laymen, as to
just what happens after a return is filed with the collector of internal
revenue. " I hope that this exposition will be of some value to all of those
present.
I shall speak primarily of the income tax return which must be filed
each year and which I believe is the return you are most vitally interested
in. The procedure in estate and gift tax cases is substantially the same
as in income tax cases. Since the adoption of the Sixteenth Amendment
in 1913 giving Congress the power to levy taxes on income, the income
tax has been the largest single source of Federal revenues. The total
revenue collected during the last fiscal year ending June 30, 1940, was
$5,340,000,000, of which about 40 per cent represented income taxes.
This figure exceeded the amount collected in each preceding year except
the post-war year 1920. Needless to say, the amount collected this year
and to be collected in succeeding years will necessarily be substantially
increased. The task of collecting these vast sums and in administering
the various revenue acts enacted by Congress, which now number fifteen
since 19 13, falls upon the Bureau of Internal Revenue. Before starting
the trail of the tax return, it may be well to present a brief picture of the
bureau for your better understanding of that trail and to emphasize the
importance of the bureau's functions in our system of government.
There are more than 22,000 employees in the bureau, all but 4,000 of
*Division Counsel, Western Division, Technical Staff, Bureau of Internal Revenue.
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whom are in the field service. However, the cost of collecting the vast
sum realized during the last fiscal year was only $ 1. 12 per hundred.
At the head of the Bureau of Internal Revenue, which is itself a part
of the Treasury Department, stands the Commissioner of Internal Revenue, appointed by the President. Under the direction of the Secretary
of the Treasury, the commissioner has "general superintendence of the
assessment and collection of all taxes imposed by any law providing
internal revenue" and has power to "prepare and distribute all the instructions, regulations, directions, forms, blanks, stamps, and other matters pertaining to the assessment and collection of internal revenue."
The bureau is divided into four main units, viz., the Income Tax
Unit, the Miscellaneous Tax Unit, the Alcohol Tax Unit, and the Accounts and Collections Unit, each in charge of a deputy commissioner,
and the Intelligence Unit. In addition, there is under the direct supervision of the commissioner the Technical Staff, which is the appellate
agency of the bureau in tax controversies. The legal department of the
bureau is the Chief Counsel's Office, which operates under the direction
of a chief counsel, who is the legal advisor and representative of the commissioner and is under the general supervision of the general counsel of
the Treasury Department.
The Income Tax Unit is charged with the administration of the
internal revenue laws with reference to taxes on income, excess profits of
corporations, excess'profits on Navy and National Defense Act contracts,
unjust enrichment tax, and refunds of certain processing taxes. The
administration includes interpretative instructions and rulings regarding
the provisions of the revenue laws relating to such taxes and the verification and adjustment of the returns through audits and field investigations for the purpose of securing the correct determination of tax liabilities as required by law. The auditing and investigative work of this
unit is carried on by A vast corps of auditors, accountants and engineers,
working for the most part under thirty-eight internal revenue agents in
charge located at strategic cities throughout the country.
The Miscellaneous Tax Unit is concerned with the administration
of all internal revenue taxes except income and excess-profits taxes, the
taxes applicable to alcoholic beverages and those relating to employment.
The taxes with which this division deals are estate and gift taxes, capital
stock taxes, taxes on tobacco, stamp taxes, admission taxes and the excise
taxes imposed on various products.
The Alcohol Tax Unit is charged with the administration and
enforcement of the internal revenue liquor laws.
The Accounts and Collections Unit is the central administrative
organization for the sixty-four internal revenue collection districts, each
in charge of a collector of internal revenue, and makes th- administrative
audit of all expenditures for the internal revenue service.
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The large number of taxpayers who are not in controversy. over
their tax liability probably know of only the office of Collector of Internal Revenue, for it is the collector with whom each taxpayer, no matter
what the tax in question may be, files his tax return, and to him each
taxpayer must pay his tax. Those who have differences with the bureau
also know the collector well, for it is to him that all claims for refund
or offers in compromise in the original instance are directed. It is he
who makes demand for payment of tax, levies and distrains upon property in the event of failure of payment, and, under the commissioner's
regulations, releases tax liens and discharges property from such liens.
The Intelligence Unit is principally concerned with the investigation of cases involving alleged evasions of'taxes in cooperation with revenue agents and deputy collectors, investigation of charges of a serious
nature against employees in the internal revenue service, investigations
of applications of attorneys and agents to practice before the Treasury
Department and investigations of prospective appointees to the service.
The Technical Staff is the appellate agency of the bureau in the
determination of income, profits, estate and gift tax liability. In general, its work relates to the classes of taxation which fall within the jurisdiction of the United States Board of Tax Appeals. It is an independent
organization in the commissioner's office and performs its work under
the commissioner's supervision. It consists of an administrative office in
Washington and ten field divisions comprising thirty-seven local offices
distributed throughout the United States at points chosen with a view
to taxpayers' convenience. The principal duties of these field divisions
are to determine for the commissioner the liability of taxpayers who have
protested the revenue agent's preliminary findings in their cases, before
any final action is taken with respect thereto and to consider proposals
submitted by taxpayers for the settlement of cases pending before the
Board of Tax Appeals. In performing both of these functions, the
heads of the various field divisions act as the exclusive representatives of
the commissioner in cases coming within their territorial jurisdiction,
subject to the condition that proposed settlements in cases docketed by
the board must be concurred in by representatives of the chief counsel for
the bureau who are attached to the field divisions as division counsels.
The activities of the office of the chief counsel for the bureau include
the defense of all Federal tax cases appealed to the Board of Tax Appeals
and the Board of Processing Tax Review. The review of refunds in
excess of $20,000, consideration of various administrative and internal
revenue tax matters referred to it, the giving of assistance to the Department of Justice in its prosecution or defense of both civil and criminal
tax cases in court, and the preparation, revision and review of regulations,
Treasury decisions, mimeographs, and rulings for the guidance of the offi.cers and employees of the bureau and others concerned.
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The defense of cases appealed to the Board of Tax Appeals is carried on in the various parts of the country, where hearings are held under
the immediate direction and supervision of the division counsels of the
various staff divisions, who must also concur in the settlement of cases
pending before the board which are disposed of without trial as well as
approve the issuance of statutory notices directed by the staff.
The present procedure under which the Technical Staff and the chief
counsel's office operates in the handling of cases after they leave the office
of the internal revenue agent in charge and before they reach the Board
of Tax Appeals is the result of a plan of decentralization which was put
into effect only within the last couple of years. Formerly this work was
carried on either in Washington or in the field only at irregular intervals.
The new plan, which is now in successful operation throughout the
country, grants the taxpayer a new procedural right before the issuance
of a statutory notice of deficiency and permits the more expeditious handling of tax controversies at less expense to the taxpayers, who no longer
need to travel long distances to Washington to secure a final settlement
of their cases. Denver falls within the Western Division of the Technical Staff, which comprises seven western states and, as most of you no
doubt know, there is a local office here which is ever ready to meet with
the taxpayers and their attorneys or representatives to attempt to reach a
final conclusion of their controversies, or in the alternative, to cooperate
in the submission of their cases to the Board of Tax Appeals for decision.
Getting on now to the story of the income tax return. All returns
must be filed with the collector of internal revenue for the district in
which the taxpayer resides or maintains his principal place of business.
It is the custom and practice of the collectors to mail blank returns to
taxpayers who have previously filed returns, but the failure to receive a
blank return is no excuse for not filing. The returns should be prepared
on the proper form applicable to the particular taxpayer, and it is important that they be prepared as -carefully as possible and supported by
detailed schedules when necessary. When the return is received in the
collector's office it is assigned a serial number and the tax shown thereon
is automatically assessed. The returns are then given a preliminary examination for the purpose of verifying the computations thereon to permit the prompt adjustment of any errors therein without waiting for a
complete audit to be made.
The collector's offices retain, for final audit, the smaller income tax
returns showing gross income of $5,000 or less. This audit consists
almost exclusively of an office examination. If that examination reveals
mistakes, doubts or discrepancies in the return, the taxpayer is asked for
information, explanations, or supporting statements. If, after receipt of
this information, the collector's office decides that adjustments should be
made, the taxpayer is advised by letter and given the opportunity for a
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conference. In the event the taxpayer is not satisfied with the action of
the collector's office, he may have his case referred to the office of the
internal revenue agent in charge for consideration. If an agreement is not
reached in the revenue agent's office, the case follows the same procedure
which will be hereinafter described.
All returns, except these small returns, fiduciary returns, which
show no tax liability, and partnership returns are transmitted to the
bureau in Washington after the taxes shown thereon are listed and the
returns have been given a preliminary examination and classified. The
non-taxable fiduciary returns and partnership returns are not sent to
Washington, but are made available to the revenue agent's office for examination. After the returns are received in Washington they are given
a preliminary examination and further classification. When this work
is completed all returns, which it is believed warrant a more detailed
examination, audit and verification, are sent to the various revenue agents
in charge for appropriate action. Since the present plan of decentralization was put into effect none of the returns are actually audited by the
bureau in Washington and no action is taken there towards asserting any
additional tax liability or finding a~n overpayment of tax. This work is
now done exclusively in the field.
Upon receipt of the returns in the revenue agent's office, they are
again examined and classified as acceptable on their face, requiring office
audit or requiring field audit. The returns of related taxpayers are also
brought into one group. There is close cooperation between the various
internal revenue agents in charge with respect to the handling of returps
of related taxpayers who are located in various parts of the country
so that the action thereon may be as uniform as possible.
Office audits involve procedure somewhat similar to office audits in
the collector's office, while a field audit consists of an examination of the
taxpayer's books and records on the taxpayer's premises, and also an
examination of such other sources of information as the agent deems advisable to verify the accuracy of the return.
At this point, I would like to say that the primary purpose of the
audit of a return, whether it be anoffice audit or a field audit, is to verify
the accuracy of the various items of income and expense shown upon the
returns as well as to ascertain if all items have been reported, and to determine the taxpayer's correct tax liability whether the liability as reported
on the return is overstated or understated. The idea of an audit, especially a field audit, is not to investigate or in any way harass a taxpayer
or interfere with the operation of his business. The revenue agent to
whom a return is assigned for audit has a responsibility, not only to the
Government by whom he is employed, but also to the taxpayer, who is
not ordinarily subject to criticism'for mistakes he may have made in the
preparation of his return. The agent tries, as far as possible, to meet the
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convenience of the taxpayer as to the time of his examination and is instructed to be courteous in his dealings with the taxpayers and their
officers and employees and representatives.
When a taxpayer is resentful of the examination or fails to furnish
necessary information or otherwise cooperate with the agent, he makes
the job of the agent more difficult, and the result of the examination made
under such circumstances is likely to be less satisfactory to the taxpayer,
as well as to the Government, thereby necessarily tending to prolong any
controversies which might arise. Where there is a tendency on the part
of a taxpayer to withhold information or refuse to furnish the complete
story of a transaction, the lawyer will be performing a real service if he
will urge upon the taxpayer the futility of such action and the necessity
and advisability of full cooperation. There are provisions in the statute
to compel the production of books and records, etc., but it is seldom
necessary to resort to such action. Although the payment of taxes never
has been a popular pastime, the vast majority of taxpayers are honest in
their dealings with the Government and only a very small fraction of the
taxpayers engage in the practice of deliberate evasion.
In many instances tax disputes which are taken to the Board of Tax
Appeals or the courts could have been ironed out and satisfactorily disposed of at the very inception of the controversy and at much less expense
if the taxpayer had furnished the same information to the revenue agent
at the time of his examination as he submitted later on to the board or the
court. This is true particularly in cases involving questions of fact.
The revenue agent, during the course of his examination or at the
conclusion thereof, discusses the various adjustments he proposes to make
with the taxpayer, or his designated representative, explaining the nature
of the adjustments which appear to be necessary and the reasons therefor,
giving the taxpayer an opportunity to state his reasons, if any, why the
adjustments should not be made. This discussion results in an agreement in many cases where changes have been found necessary. In either
event the agent makes a detailed report of the result of his examination.
This is done whether the result is an understatement or an overstatement
of the taxes shown on the return,.a-nd also if no change is found necessary
therein. This report is then reviewed in the office of the internal revenue
agent in charge by another agent of long experience and with special
qualifications for that type of work. Thereafter, if a change in the tax
liability has resulted, a copy of the report, after effect has been given to
any revisions which may have been found necessary, is sent to the taxpayer with what is called a preliminary letter. The return is always
made the basis of adjustments where a return has been filed. In cases
where there is an indication of deliberate evasion of taxes or fraudulent
intent, a special agent from the Intelligence Unit is called in and a joint
investigation is made.
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If the taxpayer does not agree with the agent's report, he may,
within thirty days after receipt thereof, file a protest with the internal
revenue agent in charge, setting forth the particular adjustments he is not
in agreement with and the facts upon which he relies in support of his
position, as well as any authorities he may rely on to support his position.
Upon request, a conference will be granted in the agent's office, at which
a full discussion may be had with the conferee designated by the internal
revenue agent in charge to consider the matter. If the taxpayer is represented at the conference by an attorney or accountant, they should be
enrolled to practice before the Treasury Department. If no conference
is requested, the protest will be considered on the basis of the statements
contained therein and the taxpayer will be advised of the action taken
thereon.
If an agreement is reached in the agent's office, either upon submission of the agent's report to the taxpayer or after protest is filed thereto
and as the result of the conference, the taxpayer is requested to sign an
agreement in regard thereto. This is necessary where an additional tax
is disclosed for the immediate assessment and collection of the tax, which
is always advisable to stop the running of interest, since the statute gives
the taxpayer certain rights which must otherwise be respected before such
action can be taken. If such an agreement is signed, the return then goes
to the collector for assessment and collection of the taxes agreed upon.
The return with all related papers is then transmitted to the bureau in
Washington and the case is there subject to a post-audit review. If after
such review, the action taken by the internal revenue agent in charge is
approved, the case is there subject to a post-audit review. If after such
review, the action taken by the internal revenue agent in charge is approved, the case is considered closed and the return and related papers
are placed in the closed files. If, however, the action taken in the agent's
office is set aside, the return is sent back to the agent in charge for further
action. Unless the taxpayer agrees to the changes made as a result of the
post-audit review, the case is back in the same position and follows the
same course as other unagreed cases, the procedure in which will soon be
taken up.
If the agent's report, as agreed to or as finally approved by the internal revenue agent in charge, results in an overpayment of tax, unless
-'request is made for reference to the technical staff, which will be referred
to shortly, the return and related papers are transmitted directly to the
bureau in Washington, where the case is also subject to post-audit review,
as in the case of an agreed additional tax. If the overpayment is approved
after such review, the overpayment is scheduled for allowance and a check
in the amount thereof, with interest, is transmitted to the collector for
delivery to the taxpayer, except that in cases involving -over $20,000
the refund is subject to review and approval by the chief counsel's office
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and if the overpayment is more than $75,000, it must be referred to
the Joint Congressional Committee on Internal Revenue Tax for consideration before the refund is actually made.
It might be stated that, as a matter of practice, agreements reached
in the revenue agent's office are not ordinarily disturbed, and that it is
only in exceptional cases where such agreements are set aside. It is well
to keep in mind, however, that the revenue agent in charge does not have
authority to finally conclude settlements.
Now we come to the next phase of our procedure, which involves
the Technical Staff. If the taxpayer is unable to reach an agreement in
the agent's office with respect to his tax liability and is still not convinced
that it has been properly determined either with respect to an understatement or an alleged overstatement he has the privilege, under the decentralized procedure now in effect, to sign a request in writing, which is furnished him usually at the conclusion of the conference in the agent's office
if no agreement is reached, that the case be referred to the technical staff
for consideration. This action is not compulsory but is the last remedy
which the taxpayer has in the bureau before final action is taken by it
and is availed of now in the majority of disputed cases before any further
action is taken. The taxpayer may waive that right if he wishes, and
where an additional tax is proposed a notice of deficiency will then be
issued which entitles him to appeal to the Board of Tax Appeals for a
redetermination of the proposed deficiency. Such notices of deficiency
are now issued by the internal revenue agent in charge pursuant to authorization of the commissioner. After such issuance the taxpayer can
either file an appeal to the board within the ninety days provided for
such action or pay the tax and after payment file a claim for refund, and
thereafter, upon rejection, institute suit in the United States District
Court or the Court of Claims. If the case involves an overpayment to
which the taxpayer does not agree and he does not desire to go to the
technical staff the claim for any excess amount will be rejected and suit
can then be instituted in regard thereto.
The technical staff is, as already stated, the appellate agency of the
bureau and operates entirely separate and distinct from the office of the
internal revenue agent in charge. In other words it is the court of last
resort in the bureau. When request is made for reference to the staff
the entire file including the return, the agent's report, conference report,
protest, etc., filed by the taxpayer and all correspondence in connection
therewith are transmitted to the staff for consideration. Upon receipt
of the file in the staff the case is assigned to a technical advisor or assistant
technical advisor who, in due course, and as promptly as possible, affords
the taxpayer the opportunity of a conference. In the technical staff the
taxpayer meets men of long experience in tax problems who have had no
previous connection with the case and who can, therefore, consider the
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case from an entirely impartial viewpoint, giving due satisfaction and
effect to both the position of the revenue agent and the taxpayer.
When a taxpayer has his case referred to the technical staff it is not
necessary that any further protest or appeal be filed. However, I think
it is an excellent idea, at this stage of the proceeding and before a conference is held, if the staff is advised in writing just what issues the taxpayer
desires to have considered and the basis of the position taken with respect
thereto. If such position has been adequately stated and sufficient facts
have been set forth in the protest filed in the revenue agent's office, it might
be sufficient, simply, to make reference thereto. At times a number of
adjustments are made by the revenue agent with which the taxpayer
agrees and does not care to take up further. It is only fair that the staff
should be advised in regard to such items in order that it may concentrate
on the items actually in dispute. If there is any particular preference as
to the time a conference is desired, the staff should also be advised in
regard thereto so that it may meet the taxpayer's convenience as far as
possible. If a conference is not desired the staff should be advised accordingly and the case will be considered on the basis of the protest filed with
the internal revenue agent in charge or any additional facts or argument
which are submitted. Many times cases come before the staff in which
the protest in the agent's office is somewhat sketchy and it is extremely
difficult to understand just what the taxpayer's position is, aside from the
fact that he doesn't think he owes the tax and doesn't want to pay it. It
is also often a good plan to file a supplemental brief after a conference is
held covering any new points which may have been raised in conference
unless an agreement or understanding can be reached at the time of the
conference.
These suggestions may make a little more work for the lawyer in
the handling of his case, but his effort will not be lost if a meritorious
case is presented. Don't get the idea that your letters or briefs are not
read or considered. They are of valuable assistance, not only to the
technical advisor who holds the conference, but of even more importance
to the head of the staff division when the case is before him for approval
of the action proposed to be taken; also to division counsel when he is
called upon to approve the issuance of a notice of deficiency in cases in
which no agreement has been reached.
When a case is, at the request of the taxpayer, referred from the
revenue agent's office to the staff division it has exclusive authority with
respect thereto and the head of the division, acting for and on behalf of
the commissioner takes final action in such cases so far as the bureau is
concerned. The settlements made in the staff are not subject to postaudit review in Washington, as in the case of settlements reached by the
internal revenue agent in charge. There is a post-review of the action
taken, for administrative reasons, but it does not affect the action already
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taken in the particular case, which is final. If a settlement can be reached
in the staff and it is approved by the head of the division, the controversy
is there ended and the return and related papers are sent back to the internal revenue agent in charge for transmission to the collector for assessment and collection, if there is an additional tax, and for transmission to
the bureau in Washington for the allowance of any refund which may
be agreed upon. There is this exception to his authority in the case of a
refund. If more than $20,000 is involved, the allowance is reviewed by
the chief counsel's office in Washington, and if in excess of $75,000 the
case goes to the Joint Congressional Committee on Internal Revenue
Taxation for consideration before final allowance.
If no agreement can be reached in a case after conference and full
discussion and consideration of the disputed issues, the issuance of a statutory notice of deficiency is, after approval by division counsel, directed
by the head of the staff division. The return and related papers are then
sent back to the internal revenue agent in charge for the issuance of a
statutory notice under which the taxpayer can either file a petition to the
Board of Tax Appeals within ninety days or pay the tax, file claim for
refund and then upon rejection thereof institute suit for recovery of the
tax paid.
Next we come to the Board of Tax Appeals. Before going ahead
with the procedure before the board, a brief sketch of its history and organization may not be amiss. The board was created in 1924 as an
executive agency independent of the Treasury Department, to which taxpayers could take an appeal and secure a redetermination of their tax
liability, where a deficiency was determined by the commissioner, before
payment of the deficiency. Prior to this time, the taxpayer had no remedy aside from that provided by the bureau, against any proposed additional assessment before payment. His only remedy was to make payment, file claim for refund, and thereafter institute suit. This was
changed in 1924 and the taxpayer has been since that time afforded a
hearing before an independent body outside the Bureau of Internal Revenue and the Treasury Department before payment of any taxes found to
be due. It was not, however, until 1926 that Congress provided for an
appeal or a right of review of the board's decision directly to the United
States Circuit Courts of Appeal.
The Board of Tax Appeals is composed of sixteen members appointed by the President for a term of twelve years. The board itself
designates one of its members, at least biannually, to act as chairman.
The board's original jurisdiction was limited to review proposed deficiencies of income, war, excess profits, estate and gift taxes. At the present time, however, its jurisdiction includes also proposed deficiencies of
wind-fall or unjust enrichment taxes and special excess-profits taxes on
army and navy contracts under the Vinson Act of 1934.
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The Board of Tax Appeals has been characterized by the Supreme
Court as not technically being a court but as being a quasi judicial body.
On the other hand, inasmuch as the 1926 Act invested the board's decisions with finality, it is now established that the board's decisions must
be accorded the same respect as decisions by courts, in the application of
the doctrine of res judicata. Whether or not the board may be considered a court, it is nevertheless true that in the sixteen and one-half years
of its existence its contribution to the building up of a body of Federal
tax law has been at least equal to the contributions made by the courts.
Its forty-three volumes of published decisions and its numerous unpublished mimeographed decisions are utterly indispensable to an understanding of the present status of income, estate and gift tax interpretations.
During the sixteen and one-half years of its existence, there have
been filed with the board more than 106,000 petitions for the redetermination of deficiencies determined by the commissioner. At one time
there were more than 12,000 appeals pending. That number has been
gradually reduced until at the present time there are only slightly in
excess of 5,000 appeals pending, despite the fact that appeals are still
being filed at the rate of more than 4,000 per year.
The large number of appeals being filed and the vast outpouring of
judicial decisions involving Federal tax questions may lead one to believe, at first blush, that tax administration gives rise to nothing but
endless litigation and controversy. Any intelligent analysis of that administration, however, must take into account that by far the overwhelming number of taxpayers never find themselves in any form of
controversy, and that where differences between the bureau and taxpayers do arise mutually satisfactory settlements are effected in the vast majority of cases. That is true even after the cases actually get in litigation
before the board or the courts, since only a small proportion of the appeals which have been filed with the board were actually tried.
Upon receipt of the notice of deficiency (or ninety-day letter, as it
is sometimes referred to) the taxpayer has the right to file a petition with
the board within ninety days after the date of the mailing of the notice
by registered mail. Such petition must be filed with the board in Washington, where its headquarters are located, and must set forth generally
the name and address of the petitioner, the date of the deficiency notice
appealed from, the year or years, kind and amount of tax involved, the
issues raised, together with a statement of the facts relied upon. A copy
of the deficiency notice, together with the statement attached thereto,
must accompany the petition.
In preparing the petition, care should be exercised in setting up the
issues or errors which it is alleged the commissioner committed in determining a deficiency and issuing the deficiency notice. Each adjustment
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made by the commissioner which the taxpayer desires to contest should
be set up separately along with any additional issues which the taxpayer
desires to raise before the board. When a case is appealed to the board,
it has the exclusive authority to redetermine the petitioner's tax liability
for the particular year, whether such redetermination results in a deficiency or in an overpayment of the tax. If the taxpayer has filed a claim
for refund and the claim has been rejected in whole or in part, it is necessary that the issues set forth therein be raised before the board and the
alleged overpayment claimed when the petition is filed in order for the
taxpayer to protect his rights in the matter.
While it is important to clearly set forth the issues in the petition,
it is not necessary that the issues be unduly complicated by splitting them
up and setting forth each and every basis or theory on which the taxpayer
feels that the commissioner has committed error in making a particular
adjustment. As an illustration, we recently received a petition in which,
although there was only one adjustment made by the commissioner and
only one issue to be presented to the board, the petitioner set forth no
less than twenty assignments of error, thereby tending to unduly complicate a fairly simple issue. The statement of facts should also be fairly
complete as to each assignment of error without pleading all the detailed
facts or evidence to be produced at a hearing.
It is well to bear in mind that the board will consider only issues
raised in the petition or in an amended petition, which may be filed without first securing leave from the board if filed before answer and thereafter only after permission is secured from the board. Where the deficiency notice covers two or more years, the board's jurisdiction relates
only to the years for which deficiencies are found. At the time the
petition is filed, the taxpayer should also file a request for designation of
the place at which a hearing is desired.
When a deficiency notice is issued by the revenue agent in charge,
the return is kept in his office and no further action is taken until the
expiration of ninety days after the notice is mailed, or until a petition is
filed with the board. If no petition is filed, the return goes to the collector for assessment and collection of the tax, and is thereafter transmitted
to Washington to be placed in the closed files. If a petition is filed, a
copy thereof is served on the chief counsel in Washington and the return
and related papers are then automatically transmitted to the staff division
having jurisdiction in the matter, whether or not the case was considered
by the staff before the deficiency notice was issued. Upon receipt of a
copy of the petition in the chief counsel's office, it is transmitted to the
staff division and the case is assigned by the division counsel to an attorney in his office for the preparation of an answer to the petition or such
other pleading as may be called for. If no motion is necessary, an answer
is prepared and filed within the sixty-day period prescribed by the board's
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rules, together with a request for designation of place of hearing if no
such request was filed by the taxpayer or if the respondent is not in agreement with the place which the taxpayer designated.
Upon.the filing of the answer, issue is joined before the board and
the case is ready for hearing, except in cases involving fraud or tiansferee
liability or where an increased deficiency or other affirmative matter is
pleaded by the respondent. In such cases, the petitioner has forty-five
days within which to file a reply to the answer, and issue is not joined
until such reply is filed. If there is any dispute between the petitioner
and respondent as to where the hearing should be held, this matter is
passed upon by the board, with or without hearing, and the parties are
notified where the hearing will be held. After issue is joined, the case
will in due course be set for hearing at the place designated at a time
determined by the board, which gives adequate notice thereof.
After all pleadings have been filed, the case is assigned to a technical
advisor or assistant technical advisor in the staff, as well as to the attorney
who prepared the answer, if the case was not considered by the staff prior
to the issuance of the deficiency notice or where such consideration was
given and the taxpayer requests a further conference to discuss settlement
possibilities. The staff then follows the same procedure with respect to
the holding of conferences in docketed cases as in pre-ninety-day cases
with the exception that if a basis of settlement is arrived at, the settlement
must be approved, not only by the head of the staff division but also by
division counsel, and the settlement takes the form of a stipulation which
is filed with the board. Whep such a stipulation is filed, the board as a
matter of course enters an order or decision based on the stipulation, following which the deficiency agreed upon is assessed and collected in due
course or the overpayment, if any, is scheduled for allowance.
(To be concluded in April Issue.)

Chapter 13 of the Bankruptcy Act, and Its
Application to Wage-Earners
By HON. FRANK McLAUGHLIN*
For some time I hav been impressed with the necessity to revise the
handling of wage-earner bankruptcies. Wage earners may be divided
into about three classes. First, those who are unmarried and who earn
more than $75 a month; second, those who have families and earn more
than $100 a month; third, those of the first and second classes who earn
less than $75 if single, and less than $100 if married.
As a part of the Chandler Act, effective August 22, 1938, Chapter
XIII was added as new legislation. You will recall that Section 12 and
*Referee in-Bankruptcy.
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Section 74 were preceding Acts. The first one could not be applied to
wage earners, as it contemplated a cash settlement with creditors who
accepted a composition. Section 74 likewise was inadequate to meet
elastic conditions of employment and income. Chapter XIII has such
application to wage-earners and permits wage-earners to file an application for composition with their creditors whether or not they have filed
a bankruptcy and/or have been adjudicated. The mechanical procedure
under this chapter is very simple. Let us illustrate.
Suppose A is a bankrupt earning $125 a month and has a family.
In the absence of unusual conditions with careful management he can
live on $100 a month. He owes in all say $500. He files his petition
under Chapter XIII offering to pay, through the bankruptcy court, $25
a month to satisfy his creditors in full. This will take him approximately two years. He makes this offer in writing with his petition. A
meeting is called, creditors are asked to vote on its acceptance, and, if
accepted, the transaction is complete with the wage-earner having the
necessity to comply with his offer. A lesser sum may be offered to creditors under this chapter, and whatever sum is offered and accepted by the
vote of a majority of his creditors becomes binding on all his creditors.
During the process of settlement a wage-earner has the full protection of
the court against the suits or the efforts to collect the debts scheduled.
The advantages of this chapter to wage-earners who earn only
enough to support themselves and/or their families is not apparent, as
such persons must necessarily be adjudicated bankrupts and be discharged
from any obligation to pay the creditors. The advantage to those who
earn sufficient money to ultimately pay their creditors in whole or in part
is that they thereafter enjoy the confidence of the mercantile people and
have the self-satisfaction of having paid their debts out of their own
earnings without the stigma of the bankruptcy proceeding. The advantage to the merchant and/or the other creditors is that they collect money
that otherwise would never be paid if the wage earner had not adopted
the provisions of Chapter XIII.
The application of Chapter XIII in Colorado is very limited so far,
but with the advent of governmental projects employing large numbers
of wage-earners, it might become highly important to trades people. In
other sections of the country Chapter XIII is popular and has worked
with success. At Birmingham, Alabama, since the Chandler Act, there
have been filed at Birmingham, under Chapter XIII, 3411 wage-earner
cases. Of these, 1,007 cases have been closed up to August, 1940, and
creditors from these 1,007 cases have been paid $211,073.03, something
over $200 in each case. This 1,007 represents approximately 30% of
the total cases filed. During the same period of time, 1,222 cases have
been dismissed for failure to comply with the provisions of the composition offer. This is about 35% of the total cases filed; but before these
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cases were dismissed these wage-earners had paid in $133,280, or more
than $100 a case, so that we may say that 2,229 out of 3,411 have been'
successfully handled to the profit of the creditors. About 250 cases have
failed to be confirmed because the wage-earner was not able to secure the
vote of the required number of creditors to accept his plan. This was
only 7% of the total cases filed.
Compositions under Chapter XIII necessarily will be favored by
unsecured creditors, who have everything to gain and nothing to lose.
The expense of operating the plan in Birmingham has averaged $8
a case and it is expected that this will be ultimately reduced to $5 a case
where the volume of filings increase. A few other bankruptcy districts
have been handling some cases under this chapter, particularly in Chicago.
The lawyers who practice in bankruptcy courts are the ones who
control the filings of bankruptcies for wage-earners, and I am sure that
they could secure the cooperation of both the bankrupts and the general
creditors of bankrupts, because the benefits are so obviously in favor of
both.
Most wage-earner bankruptcies are initiated because wage-earners
are sued and their wages are attached, and most employers of labor do not
care to have the trouble of defending their employees against such suits;
hence, the alternative is either bankruptcy or dismissal.
Suing a wage-earner is a short-sighted policy, as the suit usually
results in bankruptcy and a loss to the creditor, but the practice is very
common.
I shall be very glad indeed to aid in any way I can to bring about
an adjustment for wage-earners and creditors not now present in ordinary bankruptcy proceedings.

The First Judicial District Bar Association held a meeting at the
Lakewood Country Club on February 11, 1941, at which approximately 45 members were in attendance.
James W. Kelley of Denver was the principal speaker of the evening, and the meeting was presided over by Judge Homer Preston of
Arvada and George Lerg acted as toastmaster. Entertainment was furnished by Bryan Whitehead and David Oyler.
Another meeting of the Association is planned to be held in April
at Brighton.
The Boulder County Bar Association held its annual banquet in
Louisville on February 17, with Edward Affolter and David Griffith
acting as hosts. After feasting an spaghetti and ravioli, the members
heard a delightful after-dinner talk by Mortimer Stone of Fort Collins.
-HARLAN

HOWLETT, Correspondent.

A Criminal Case
With. a Moral*
By FRANK SWANCARA t
Fortunate is he who can maintain a low order of intelligence and
keep his moral sense undeveloped. He will become no Socrates compelled
to drink judicial hemlock or suffer the penalties imposed for "free"
speech. One who is both a thinker and a humanitarian feels driven to
defend his opinions, if they are unpopular, and in so doing he may
unexpectedly collide with the law. He who is disposed to protest against
legalized injustice is also in danger of being persecuted and penalized.
The foregoing is the moral which may be drawn from the cause
and the history of U. S. v. Warren.'
Fred -D. Warren mailed envelopes on the outside of which appeared
these words:
"$1,000 will be paid to any person who kidnaps Ex-Gov.
Taylor and returns him to Kentucky authorities."
He thereby violated a federal statute which makes it an offense to deposit
for mailing any matter on the outside of which is printed "any language
obviously intended to reflect injuriously upon the character or conduct of
another." 2 This statement is made with reluctance, without belief in
its accuracy, but is expressed because the U. S. Circuit Court of Appeals
said:
"The common understanding of men has its place in law as in
other affairs of life, and according to it the accused plainly asserted
that Mr. Taylor was charged with crime, and was a fugitive from
the justice of the state of Kentucky. * * * An injurious reflection on the character and conduct of Mr. Taylor naturally and
necessarily follows from the endorsement on the envelope."
When the envelopes were mailed, Mr. Taylor had already been
indicted as an accessory to the murder of Senator Goebel, and had
*A redraft of an-article by same author in The Lawyer (Brooklyn).

tOf the Denver Bar.
'183 Fed. 718. Comment in 41 Lit. Digest 1221 (Dec. 31, 1910).
'Sec. 335, Title 18, U. S. C.
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departed for Indiana. No one claimed that Mr. Warren's statement
regarding a politician still living was either libelous or untruthful. Still
it was a crime to print it on an envelope or wrapper, which fact reminds
that it is likewise malum prohibitum to mail "any postal card" on which
is announced the conviction of some notorious murderer for that, too,
reflects "injuriously upon the character or conduct of another."
It was common knowledge that Warren was not participating in
any controversy or propaganda concerning the assassination of Goebel,
nor did he impute any guilt to Taylor. The offer of the $1,000 was
only one of the ways in which Warren protested against what he regarded
as "kidnapping" of labor leaders in Colorado. From an opinion of
Mr. Justice McKenna, of the U. S. Supreme Court, it seems that such
men insisted that the facts included the following: 3 An officer from
Idaho arrived in Denver Thursday, February 16, 1906, to arrest or
extradite Moyer, Heywood and Pettibone for the murder of Frank
Steunenberg at Caldwell. Idaho, on December 30, 1905. The governor
of Colorado honored the requisition by the governor of Idaho. The
accused men had not been in Idaho on that date. They claimed that
they were not fugitives and, therefore, not subject to extradition. 4 They
had no opportunity to secure a judicial determination of that question.
in time, because they were arrested suddenly on the night of February 18
(a Saturday) and quickly transported to Idaho without opportunity to
communicate with counsel.
As a protest against the seizure of Colorado "workingmen," Warren desired to point out that Taylor. a "capitalist." who was actually
a fugitive was neither extradited nor kidnapped. If. as a court recently
s-aid. "consideration must be given to the purp~ose" of-the matter charged
to be unmailable. 5 Warren did nothing wrong in itself. Taylor did not
consider himself libeled. The postmaster at Girard, Kansas, to whom
the envelopes were delivered, ruled that they were mailable.6 His
decision should have ended the whole matter, but since it did not, the
courts could have reached the same result, which would have been consistent with the rule that criminal statutes are to be strictly construed.
The actual denouement in Warren's case illustrates the moral with which
this paper began.
'Pettibone v. Nichols, 203 U. S. 192, 217.

'25 C. J. 257.
'McKnight v. U. S., 78 Fed. (2d) 931.
'Reginald Wright Kauffman in 92 TheNation 36 (Jan., 1911).
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CONVICTING THE INNOCENT?
In the article "The Last Refuge of the Rogue," which appears in
the July, 1940, issue of DICTA, there is a reference to the case of State
vs. Edelstein, 146 Wash. 221, 262 Pac. 622. Edelstein, a noted West
Coast burglar, was convicted of burglarizing the Paulsen Building in Spokane on July 22 or 23, 1922, and in his defense he presented an alibi
that he was in Lincoln, Nebraska, on the date in question. He offered
evidence to sustain this alibi, a hotel register, which had been tampered
with, but which showed Edelstein's name thereon on the questioned date.
The defendant was sentenced to life imprisonment in 1927, but in
1929 the trial judge, William A. Huneke, wrote to the governor of the
state that Bert C. Farrar, examiner of questioned documents for the
United States, had, after a careful study of the register, proved to the
judge in 1929 that the register had been tampered with after Edelstein's
name had been signed to it. Hence Edelstein's signature was the first
name written on the register in the due course of business on the questioned date, and therefore he could not have committed the burglary in
Spokane. While Edelstein had a "long and bad career of crime," Judge
Huneke is now convinced that the defendant was wrongfully convicted
of this "particular crime, because Mr. Farrar's proof amounts practically
to a demonstration."
Mr. Milton S. Hanauer, an attorney in Spokane, who has evidenced
an interest in this case, writes:
"The hotel register in question was taken from the Lincoln Hotel
on or about the 10th day of October, 1925, by Chester Edwards, a detective of the Spokane Police Department. This register was produced
at the trial only upon the insistent demand of the defendant, and the
prosecution strenuously resisted producing the same, and did not do so
until ordered by the court.
"Edelstein's alibi was not predicated alone upon the hotel register
referred to. His alibi was also supported by the testimony of Lester
Quick, William E. Sandler and Harry Rouk. The testimony of Sandler,
an automobile dealer of St. Louis, Missouri, was to the effect that on the
25th and 26th days of July, 1922, he saw Edelstein in the sales room of
the Moon Car Company in St. Louis, Missouri, and that these dates were
fixed by records and an order of sale of an automobile written on July
26, 1922, and these records and order were introduced in evidence.
"The testimony of Harry Rouk showed that Edelstein occupied
room 304 of the Majestic Hotel in St. Louis, Missouri, on July 25,
1922, and he further identified Edelstein as the man who so registered.
"The testimony of Lester Quick, a banker in charge of the safe
deposit vaults of the Liberty Central Trust Company of St. Louis was
that Edelstein entered the safety deposit vaults and opened his box, No.
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281, at 1:40 p. m. on the 25th day of July, 1922, and this testimony
was supported by the original records of the safety deposit department of
the bank."
These facts are not mentioned in the official report of the case and
instead there is reference to the fact that various witnesses claimed to have
seen Edelstein in Spokane just prior to the date in qestion. In any event,
Edelstein is serving his sentence and so far the governor has refused to
issue a pardon.
Because of the use of the perjured alibi by criminals for many years,
there is a general inclination on the part of all juries to disbelieve any
alibi whether it is true or not. Judges, too, have frequently commented
on the shocking array of perjury in cases where alibis are presented, and
have stated that alibi testimony should be carefully scrutinized.
Hence an alibi defense, even if it is true, becomes of little value to the
accused because of the general disrepute in which alibis in criminal cases
are held by both judge and jury and particularly so when the defendant
happens to be a person of questionable character, as is demonstrated by
the Edelstein case. If an advance alibi law were universally enacted,
perjury would be to a large extent eliminated in criminal trials, and the
alibi would again regain its status as a legitimate defense. If the facts
of the alibi were legitimately established in advance of trial, prosecutions
of unjustly accused defendants would be fewer, the administration of the
criminal law would be an even stronger shield for the innocent, and miscarriages of justice would be further avoided. -WM. HEDGES ROBINSON, JR.

Junior Bar Holds Regional Meeting
A successful regional meeting of the Junior Bar Conference was
held in Denver, February 27. Philip H. Lewis of Topeka, national vicechairman of the Conference, was in charge of the meeting.
General topics relating to membership, meetings, admission to the
bar and sponsorship of the newly admitted members to the profession
were discussed, as well as the question of methods of exchange of ideas
between the regional conference units and a program of better public
relations for the bar generally. The members in attendance were well
satisfied with the results of the meeting and left with a deeper consciousness of the ability of the young lawyer to promote the best interests of
his profession through organized activity.
The Meeting was addressed by Jacob Lashly, President of the
American Bar Association, who spoke on the matter of bar associations
and bar activities. Mr. Lashly's ten point program on public relations
is already being followed as closely as is practical by the Colorado Conference this year.

DICTA

77

During the afternoon the Conference meeting adjourned to join
with the Conference of the State and Local Bar Association Executives,
to hear President Lashly's address on the need of the leadership of the
bar in these troubled times.

LEGAL INSTITUTES
The first institute on the new rules of civil procedure was held in
Denver on February 28 and March 1, 1941, under the auspices of the
Colorado Bar Association Committee on Legal Institutes. The new
rules of civil procedure, which were promulgated by the Supreme Court
January 6, 1941, after two years' intensive study by a committee of the
State Bar, become effective on April 6, 1941.
The Denver institute, which opened with a few remarks by Judge
J. Parker, justice of the Circuit Court of Appeals for the Fourth Circuit,
and Jacob M. Lashly, President of the American Bar Association, is the
first of a series of similar institutes to be held in the state. An average of
400 lawyers was in attendance at each of the five sessions. The first
session began Friday morning, and sessions were held that afternoon and
evening and all day Saturday.
The plan of the institutes has been to have the final revision committee, which drew up the final draft of the new rules, discuss each section
of the rules as to their use, application and effect. As a result of this plan,
the rules have been divided into 17 lectures. After each lecture, lawyers
attending the institutes have an opportunity to ask questions on the
practical operation of the new rules.
A session limited to the judges of all Colorado courts and their
clerks was held in Division III of the Denver District Court on March
7th and 8th. At the Saturday morning session, Judge Orie L. Phillips,
of the U. S. Circuit Court of Appeals, and Judge J. Foster Symes, U. S.
District Judge, addressed the gathering.
Other sessions will be held in Greeley on March 15, 1941 (one day
only) at the court house, in Pueblo on March 21 and 22 at the court
house, and in Grand Junction on March 28, 29 at the LaCourt Hotel.
Edward L. Wood of Denver, chairman of the Committee on Legal
Institutes, and Philip S. Van Cise, chairman of the Revision Committee,
have worked out the plan of the institutes, and they and their committees
are responsible for the smooth-working organization which has made the
institutes so popular.

Regional Conferences of Bar Executives Held at Denver
Calling upon the state court judges to use their inherent powers.to
improve judicial administration, Judge John J. Parker, justice of the
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United States Circuit Court of Appeals for the Fourth Circuit, declared
in a speech delivered before a conference of bar executives in Denver, on
February twenty-seventh, that improvement must be voluntarily undertaken by the courts or other agencies will be created for the purpose of
doing those things which the courts have failed to do.
Judge Parker, in speaking before nearly a hundred bar executives
gathered from Colorado, Wyoming, New Mexico, and Utah, suggested
that bar associations embark on a five-point program for improvement
of judicial administration. He summarized this program as: (1) Increased efficiency and elasticity in judicial organization, (2) improvement
in the administration of the jury system, (3) improvement in procedure
and evidence, (4) improvement in practice of administrative agencies and
(5) improvement in appellate practice.
He urged that the state courts establish judicial councils, call judicial
conferences, and provide for an administrative office. Praising the new
rules of civil procedure adopted in Colorado, he commended this work
to the other bar associations present, and asked all bar executives to continue in their work in this field by adopting codes of criminal procedure
to be modeled after the proposed Federal rules now being studied by a
committee of the United States Supreme Court and by adopting a uniform statute on evidence.
The purpose of the conference was to encourage local bar associations to undertake new fields of activities and to call attentian to the program of the American Bar Association for national defense. The program was planned by Burt J. Thompson of Forest City, Iowa, chairman
of the Section on Bar Organization Activities of the American Bar Association. Mr. Thompson presided at the conference, which commenced
at 9:30 on Thursday morning and lasted until 5:00 o'clock that evening.
Outside of short talks given by Jacob M. Lashly, President of the
American Bar Association, and Frazer Arnold, member of the Committee
on National Defense, the entire conference was devoted to a discussion of
ways and means to improve state and local bar associations. G. Dexter
Blount, member of the Board of Governors of the American Bar Association for the Tenth Judicial Circuit, presented the report of the national
committee on unauthorized practice.
Mr. Thompson urged state bar associations to employ full-time
executive secretaries. He stated that lawyers must come to realize that
annual dues to the state association should be $ 10 or $15 per year at a
minimum and that bar association income is at present commensurate
only with a "cheap skate outfit."
'The Junior Bar Conference also held a regional meeting at the same
time with Philip Lewis of Topeka, Kansas, vice-chairman of the conference, presiding.
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Lawyers attending the conference were highly pleased with it and
urged that such conferences be held annually.

Denver Bar Celebrates Its Golden Anniversary
The fiftieth anniversary of the Denver Bar Association was commemorated by a banquet and dance in the Cosmopolitan Hotel, Denver,
on February twenty-seventh. Four hundred lawyers and their wives
were present when Ben E. Sweet, President, brought the gathering to
order.
After a few remarks, Mr. Sweet turned the meeting over to Judge
Orie L. Phillips, Justice of the Circuit Court of Appeals for the Tenth
Circuit. Judge Phillips introduced Burt J. Thompson of Forest City,
Iowa, chairman of the American Bar Association Section on Bar Organization Activities, who spoke briefly.
Jacob M. Lashly, President of the American Bar Association, was
then presented to the gathering and he talked for a few moments on the
necessity of bar organizations bringing influence to bear on Congress to
secure the passage of the pending bills relating to administrative procedure
in governmental agencies.
The main speaker of the evening was Judge-John J. Parker, justice
of the Circuit Court of Appeals for the Fourth Circuit, -who called attention to the grave perils which threaten the United States in the present
world struggle. He suggested that lawyers everywhere organize themselves to combat subversive influences and to educate all persons living
in the Americas to appreciate the democratic way of life. He pointed out
that no sacrifice was too great if we could indeed make the Wilsonian
idea of a world safe for democracy come true.
Lawyers from Wyoming, New Mexico and Utah, attending the
regional conference of bar executives were guests of the Denver Bar
Association at the banquet. Dancing followed the banquet.
Governor Ralph L. Cart appointed Osmer E. Smith of Golden,
junior judge in the First Judicial District on March 3, 1941. At the
time of his appointment, Judge Smith was County Judge of the JefferCourt. The appointment of Judge Smith was made posson
sibleCounty
through an Act recently passed by the legislature creating another
judgeship for the First Judicial District.
Christian Stoner of Edgewater, formerly assistant district attorney,
has been appointed to fill the county judgeship; and Martin Molholm
was appointed assistant district attorney. Mr. Molholm. was formerly
in the attorney general's office in the inheritance tax division.

Supreme Court Decisions
No. 14722. Denham Theater, Inc. v. Beeler. Decided January
13, 1941.
Negligence action wherein the defendant theater produced no evidence on its own part but relied upon the plaintiff's evidence to support
the defense of contributory negligence. In view of this fact it was error
for the trial court to instruct the jury, "In order for you to reach the
conclusion that the defendant has proven its allegation of contributory
negligence on the part of the plaintiff, you must feel satisfied in your
minds, after hearing and weighing all the evidence, that the evidence
produced by the defendant as to such contributory negligence outweighs
that produced by the plaintiff." Opinion by Justice Bock. Justices
Hilliard and Young dissent.
No. 14762. Pattridgev.Youmans. Decided January 13, 1941.
Fraud action. Plaintiff alleges that defendant was guilty of fraud
in pointing out to plaintiff a specific lot as the one which defendant was
in process of selling to plaintiff, whereas it was not in fact such lot, and
plaintiff lost to the true owner the house which he built upon the wrong
lot. Affirming judgment for plaintiff, the opinion holds that statement
of a fact as true by one not knowing whether it were true or false is
sufficient to carry imputation of fraudulent intent. Opinion by Justice
Bakke.

No. 14532. Miller's Groceteria v. Food DistributorsAssociation.
Decided January 13, 1941.
Judgment reversed which had been rendered on the pleadings enjoining Miller's Groceteria from giving away bread and bags of groceries
in alleged violation of the unfair practices act. The holding is that judgment on the pleadings was improper where a necessary element of the
violation of the act, to-wit, "the purpose of injuring competitors and
destroying competition," was unequivocally denied by defendant. Opinion by Justice Bouck.

No. 14882. Gordon v. Wheatridge Water District, et at. Decided January 13, 1941.
Determination of the constitutionality of Chapter 175, Session
Laws 1939 (35 C. S. A., Ch. 1738, 1939 Supp.), providing for the
organization of water and sanitation districts. The act is held constitutional in part and unconstitutional in part. Opinion by Justice Knous.
Justice Bock dissents in part.
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20, 1941.

Fairall, et al. v. Redmon, et al.

Decided January

Action to compel officials of old age pensions to certify such pensions to the state auditor on the basis of $45.00 per month, regardless
of the amount available for the payment thereof. Judgment reversed
here and writ granted below ordered dismissed. Authority of the state
board to prorate the amounts certified is necessarily implied where funds
are insufficient to pay in full. Opinion by Justice Burke.

No. 14635. Garbarino, et al. v. Union Savings and Loan Association. Decided January 20, 1941.
Action to recover on a check for $1,000 written by defendant as
part payment on the purchase price of real property from the plaintiff.
Defendant had stopped payment on the check. Defenses interposed are
no acceptance of plaintiff's offer to buy and the statute of frauds. Acceptance found; and held that the statute of frauds may not be used by
a vendee to recover a part payment where the vendor be ready and willing
to convey. Opinion by Justice Knous. Justice Bock dissents.

No. 14673.

Corlett v. Crawford.

Decided January 20, 1941.

Upon conflicting evidence verdict of jury for defendant in error
must be affirmed although the evidence of plaintiff in error may seem to
the Supreme Court more consistent with the physical facts. Memorandum opinion per curiam.
Physicians; License; Optometry. No. 14735. Decided June 3, 1940.
Bebber, et al. v. Fisher. District Court, Denver. Hon. Henry S.
Lindsley, Judge. Affirmed. In Department.
HELD:
1. The practice of optometry is but one branch of the
practice of medicine, and a license for the latter covers the former.
2. An optometrist may practice generally as the employee of a
layman.
3. A duly licensed M. D. need not take the examination to practice optometry.
4. The plaintiff is entitled to practice optometry, as an employee
of a layman, by virtue of his physician's license, or by virtue thereof,
he is entitled, without examination, to an optometrist's license provided
he pays the statutory fees.
Opinion by Mr. Justice Burke. Mr. Chief Justice Hilliard and
Mr. Justice Bakke concur.
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